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Allocating the Burden of Proof
in Disability Cases
Under the Fair Housing Act

Overview

Federal law forbids housing discrimination against people with
disabilities.! In addition, the Fair Housing Act (FHA) requires housing providers,
local zoning authorities and others to make reasonable changes or
“accommodations” in rules, policies, practices or services.” Accordingly, a person
with a disability should have an equal opportunity to use and enjoy a dwelling
unit and the common areas in a housing complex.

Most courts have held that there must be a link or “nexus” between the
disability and the requested accommodation. Accommodations or modifications’
can be requested when someone is applying for housing, during tenancy or when
challenging an eviction notice. In the request, a person with a disability must
provide proof that he or she has a covered disability, but need not disclose a
diagnosis or provide a full medical history to the landlord or zoning board.

This memo catalogs the fair housing cases from each circuit that
specifically address the burdens of proof for “reasonable accommodation”
claims.* If a circuit has not addressed a particular burden, then an advocate may
look to other circuits.

In enacting the anti-discrimination provisions of the Fair Housing Act,
Congress relied on the standard of reasonable accommodations developed under
section 504 of the Rehabilitation Act of 1973, codified at 29 U.5.C. § 794.
Shapiro v. Cadman Towers, Inc., 51 F.3d 328, 334 (2d Cir. 1995). The FHA
reasonable accommodation standard protects people with disabilities by making it
unlawful to “refuse to make reasonable accommodations in rules, policies,
practices or services when such accommodations may be necessary to afford...
equal opportunity to use and ¢njoy a dwelling.” 42 U.S.C. § 3604(f)(3)(B).

The federal circuit courts have taken varying approaches to assigning
burdens of proof. A person with a disability may face burden-of-proof issues in
the following areas:

(1) Documentation or medical opinion that the person with the disability has a
physical or mental impairment. (Plaintiffs carry this burden throughout the
circuits. Landlords complain if the disability is not apparent or if it seems
mutable).’



(2) Proof that the accommodation is necessary to cure or lessen some limitation
experienced because of the disability. (This burden works with #1. Experts for
the person with a disability should emphasize that the accommodation will ,
rather than “may,” help the person.)

(3) Proof that the person with a disability asked for an accommodation.

(4) Proof that a housing provider’s alternative accommodation is not effective
because it does not cure the limitations experienced by the person with a
disability.

The burden of proof appears to shift to the housing provider on the following

issues:

(1) Proof that the accommodation offered by the person with a disability is
unreasonable; i.e., the accommodation would pose an “undue burden” on the
landlord or result in a “fundamental alteration” of the landlord’s provision of
housing.6

(2) Proof that a reasonable, less intrusive alternative exists.

(3) Proof that no accommodation will minimize the risk the disabled tenant poses
to other tenants.

This memorandum is meant to serve as a convenient desk reference for
advocates who need immediate answers to burden-of-proof questions, particularly
in the case of a clients who faces imminent eviction. The following tables
illustrate where the burden of proof falls in reasonable accommodation claims for
the plaintiff and defendant, respectively.

For more information: E-mail: mallen@relmanlaw.com.
Website: www.bazelon.org.
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